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4A:2-2.1 Employees covered

(a) This subchapter applies only to permanent employees in the career
service or a person serving a working test period.

(b) Appointing authorities may establish major discipline procedures for
other employees.

(c) When the State of New dJersey and the majority representative have
agreed pursuant to the New Jersey Employer-Employee Relations Act, N.J.S.A.
34:13A-5.3, to a procedure for appointing authority review before a disciplinary
action is taken against a permanent employee in the career service or an employee
serving a working test period, such procedure shall be the exclusive procedure for
review before the appointing authority.

(d) When the State of New Jersey and the majority representative have
agreed pursuant to the New Jersey Employer-Employee Relations Act, N.J.S.A.
34:13A-5.3, to a disciplinary review procedure that provides for binding arbitration
of disputes involving a disciplinary action which would be otherwise appealable to
the Board under N.J.A.C. 4A:2-2.8, of a permanent employee in the career service
or a person serving a working test period, such procedure shall be the exclusive
procedure for any appeal of such disciplinary action.

4A:2-2.2 Types of discipline
(a) Major discipline shall include:

1. Removal;



2.
3.

Disciplinary demotion;
Suspension or fine for more than five working days at any one time;

(b) See N.J.A.C. 4A:2-2.9 for minor disciplinary matters that are subject to a

hearing, and N.J.A.C. 4A:2-3 for all other minor disciplinary matters.

(c) The length of a suspension in a Final Notice of Disciplinary Action, a

Board decision or a settlement, when expressed in “days,” shall mean working days,
unless otherwise stated.

4A:2-2.3 General causes
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(a) An employee may be subject to discipline for:

Incompetency, inefficiency or failure to perform duties;

Insubordination;

Inability to perform duties;

Chronic or excessive absenteeism or lateness;

Conviction of a crime;

Conduct unbecoming a public employee;

Neglect of duty;

Misuse of public property, including motor vehicles;

Discrimination that affects equal employment opportunity (as defined in
N.J.A.C. 4A:7-1.1), including sexual harassment;

10.Violation of Federal regulations concerning drug and alcohol use band

testing of employees who perform functions related to the operation of
commercial motor vehicles, and State and local policies issued thereunder;
and

11. Other sufficient cause.

4A:2-2.4 Limitations on suspensions and fines

(a) No suspension or fine shall exceed six months except for suspensions

pending criminal complaint or indictment. See N.J.A.C. 4A:2-2.7.

(b) In local service, the appointing authority may provide that a suspension

be with or without pay. In State service, suspensions shall be without pay unless
directly authorized to be with pay by the department head.

(c) An appointing authority may only impose a fine as follows:

1. As a form of restitution;



2. In lieu of a suspension, when the appointing authority establishes that a
suspension of the employee would be detrimental to the public health, safety or
welfare; or

3. Where an employee has agreed to a fine as a disciplinary option.

(d) An employee may pay a fine of more than five days salary in a lump sum
or through installments. Unless otherwise agreed to by the employee, an
installment may not be more than five percent of the gross salary per pay for a fine
under $500.00; 10 percent of gross salary per pay period for a fine between $500.00
and $1,000; or 15 percent of gross salary per pay period for a fine over $1,000.

4A:2-2.5 Opportunity for hearing before the appointing authority

(a) An employee must be served with a Preliminary Notice of Disciplinary
Action setting forth the charges and statement of facts supporting the charges
(specifications), and afforded the opportunity for a hearing prior to imposition of
major discipline, except:

1. An employee may be suspended immediately and prior to a hearing where
it is determined that the employee is unfit for duty or is a hazard to any
person if permitted to remain on the job, or that an immediate suspension
1s necessary to maintain safety, health, order or effective direction of
public services. However, a Preliminary Notice of Disciplinary Action
with opportunity for a hearing must be served in person or by certified
mail within five days following the immediate suspension.

2. An employee may be suspended immediately when the employee is
formally charged with a crime of the first, second or third degree, or a
crime of the fourth degree on the job or directly related to the job. See
N.J.A.C. 4A:2-2.7.

(b) Where suspension is immediate under (a)l and (a)2 above, and is without
pay, the employee must first be apprised either orally or in writing, of why an
immediate suspension is sought, the charges and general evidence in support of the
charges and provided with sufficient opportunity to review the charges and the
evidence in order to respond to the charges before a representative of the appointing
authority. The response may be oral or in writing, at the discretion of the
appointing authority.

(¢) The employee may request a departmental hearing within five days of
receipt of the Preliminary Notice. If no request is made within this time or such



additional time as agreed to by the appointing authority or as provided in a
negotiated agreement, the departmental hearing may be considered to have been
waived and the appointing authority may issue a Final Notice of Disciplinary
Action.

(d) A departmental hearing, if requested, shall be held within 30 days of the
Preliminary Notice of Disciplinary Action unless waived by the employee or a later
date as agreed to by the parties.

(e) Appeals concerning violations of this section may be presented to the
Commissioner through a petition for interim relief. See N.J.A.C. 4A:2-1.2.

4A:2-2.6 Hearings before the appointing authority

(a) The hearing shall be held before the appointing authority or its
designated representative.

(b) The employee may be represented by an attorney or authorized union
representative.

(c) The parties shall have the opportunity to review the evidence supporting
the charges and present and examine witnesses. The employee shall not be
required to testify, but an employee who does testify will be subject to
cross-examination.

(d) Within 20 days of the hearing, or such additional time as agreed to by the
parties, the appointing authority shall make a decision on the charges and furnish
the employee either by personal service or certified mail with a Final Notice of
Disciplinary Action.

4A:2-2.7 Actions involving criminal matters

(a) When an appointing authority suspends an employee based on a pending
criminal complaint or indictment, the employee must be served with a Preliminary
Notice of Disciplinary Action. The notice should include a statement that N.J.S.A.
2C:51-2 may apply to the employee, and that the employee may choose to consult
with an attorney concerning the provisions of that statute.

1. The employee may request a departmental hearing within five days of
receipt of the Notice. If no request is made within this time, or such
additional time as agreed to by the appointing authority or as provided in
a negotiated agreement, the appointing authority may then issue a Final
Notice of Disciplinary Action under (a)3 below. A hearing shall be limited



to the issue of whether the public interest would best be served by
suspending the employee until disposition of the criminal complaint or
indictment. The standard for determining that issue shall be whether the
employee is unfit for duty or is a hazard to any person if permitted to
remain on the job, or that an immediate suspension is necessary to
maintain safety, health, order or effective direction of public services.

2. The appointing authority may impose an indefinite suspension to extend
beyond six months where an employee is subject to criminal charges as
set forth in N.J.A.C. 4A:2-2.5(a)2, but not beyond the disposition of the
criminal complaint or indictment.

1. Where an employee who has been indefinitely suspended enters
Pre-Trial Intervention (PTI) or has received a conditional discharge,
the criminal complaint or indictment shall not be deemed disposed of
until completion of PTI or until dismissal of the charges due to the
employee’s satisfaction of the conditions in a conditional discharge, as
the case may be.

1. An appointing authority may continue an indefinite suspension until
completion of PTI or until satisfaction of the conditions imposed in a
conditional discharge. If an appointing authority chooses not to
continue an indefinite suspension during the PTI period or during the
period of conditional discharge, it may restore the employee to
employment or initiate disciplinary action against the employee.

3. Where the appointing authority determines that an indefinite
suspension should be imposed, a Final Notice of Disciplinary Action shall
be issued stating that the employee has been indefinitely suspended
pending disposition of the criminal complaint or indictment.

(b) When a court has entered an order of forfeiture pursuant to N.J.S.A.
2C:51-2, the appointing authority shall notify the employee in writing of the
forfeiture and record the forfeiture in the employee's personnel records. The
appointing authority shall also forward a copy of this notification to the
Department of Personnel.

1. If the criminal action does not result in an order of forfeiture issued by
the court pursuant to N.J.S.A. 2C:51-2, the appointing authority shall
issue a second Preliminary Notice of Disciplinary Action specifying any
remaining charges against the employee upon final disposition of the
criminal complaint or indictment. The appointing authority shall then
proceed under N.J.A.C. 4A:2-2.5 and 2.6.



(c) Where an employee has pled guilty or been convicted of a crime or offense
which is cause for forfeiture of employment under N.J.S.A. 2C:51-2 but the court
has not entered an order of forfeiture, the appointing authority may seek forfeiture
by applying to the court for an order of forfeiture. The appointing authority shall
not hold a departmental hearing regarding the issue of the applicability of N.J.S.A.
2C:51-2. If the court declines to enter an order of forfeiture in response to the
appointing authority's application, the appointing authority may hold a
departmental hearing regarding other disciplinary charges, if any, as provided in
(b)1 above.

4A:2-2.8 Appeals to Merit System Board

(a) An appeal from a Final Notice of Disciplinary Action must be filed within
20 days of receipt of the Notice by the employee. Receipt of the Notice on a different
date by the employee's attorney or union representative shall not affect this appeal
period.

(b) If the appointing authority fails to provide the employee with a Final
Notice of Disciplinary Action, an appeal may be made directly to the Board within a
reasonable time.

(c) The appeal shall be substantially similar in format to the Major
Disciplinary Appeal Form illustrated in the subchapter Appendix, incorporated
herein by reference, and the employee shall provide a copy of the appeal to the
appointing authority. The employee shall attach to the appeal a copy of the
Preliminary Notice of Disciplinary Action and, unless (b) above is applicable, the
Final Notice of Disciplinary Action. The appeal shall also include the following
information:

1. The name, title, mailing address and telephone number of the appointing
authority representative to whom the notices were provided;

2. The employee's name, mailing address and telephone number; and
3. The action that is being appealed.

(d) The employee should also include a statement of the reason(s) for the
appeal and the requested relief.

(e) Failure of an employee to provide the information specified in (c)above
shall not result in dismissal of the appeal, but shall delay processing of the appeal
until the required information is provided, and may result in a reduced back pay
award pursuant to N.J.A.C. 4A:2-2.10(d)4.

4A:2-2.9 Board hearings



(a) Requests for a Board hearing will be reviewed and determined by the
Commissioner or Commissioner's designee.

(b) Major discipline hearings will be heard by the Board or referred to the
Office of Administrative Law for hearing before an administrative law judge. Minor
discipline matters will be heard by the Board or referred to the Office of
Administrative Law for a hearing before an administrative law judge for an
employee’s last suspension or fine for five working days or less where the aggregate
number of days the employee has been suspended or fined in a calendar year,
including the last suspension or fine, is 15 working days or more, or for an
employee’s last suspension or fine where the employee receives more than three
suspensions or fines of five working days or less in a calendar year. See N.J.A.C.
1:1 for OAL hearing procedures.

1. Where an employee has pled guilty to or been convicted of a crime or
offense which is cause for forfeiture of employment under N.J.S.A.
2C:51-2, but the court has not issued an order of forfeiture, the Board
shall not refer the employee's appeal for a hearing regarding the
applicability of N.J.S.A. 2C:51-2 nor make a determination on that issue.
See N.J.A.C. 4A:2-2.7.

2. Where a court has entered an order of forfeiture, and the appointing
authority has so notified the employee, but the employee disputes
whether an order of forfeiture was actually entered, the Board may make

a determination on the issue of whether the order was actually entered.
See N.J.A.C. 4A:2-2.7.

3. Notwithstanding (b) 1 and 2 above, the Board may determine whether an
individual must be discharged from a State or local government position
due to a permanent disqualification from public employment based upon
the prior conviction of a crime or offense involving or touching on a
previously held public office or employment, provided, however, that the
Attorney General or county prosecutor has not sought or received a court
order waiving the disqualification provision. See N.J.S.A. 2C:51-2(d) and

(e).
(¢) The Board may adopt, reject or modify the recommended report and
decision of an administrative law judge. Copies of all Board decisions shall be

served personally or by regular mail upon the parties.

(d) The Board may reverse or modify the action of the appointing authority,
except that removal shall not be substituted for a lesser penalty.

4A:2-2.10 Back pay, benefits and seniority



(a) Where a disciplinary penalty has been reversed, the Board shall award
back pay, benefits, seniority or restitution of a fine. Such items may be awarded
when a disciplinary penalty is modified.

(b) Where a municipal police officer has been suspended based on appending
criminal complaint or indictment, following disposition of the charges the officer
shall receive back pay, benefits and seniority pursuant to N.J.S.A. 40A:14-149.1 et
seq.

(c) Where an employee, other than a municipal police officer, has been
suspended based on a pending criminal complaint or indictment, following
disposition of the charges the employee shall receive back pay, benefits and
seniority if the employee is found not guilty at trial, the complaint or indictment is
dismissed, or the prosecution is terminated.

1. Such items shall not be awarded when the complaint or indictment is
disposed of through Conditional Discharge, N.J.S.A. 2C:36A-1, or
Pre-Trial Intervention (PTI), N.J.S.A. 2C:43-12 et seq.

2. Where disciplinary action has been taken following disposition of the
complaint or indictment, such items shall not be awarded in case of
removal. In case of suspension, where the employee has already been
suspended for more than six months pending disposition of the complaint
or indictment, the disciplinary suspension shall be applied against the
period of indefinite suspension. The employee shall receive back pay for
the period of suspension beyond six months, but the appointing authority
may for good cause deny back pay for the period beyond the disciplinary
suspension up to a maximum of six months.

(d) Back pay shall include unpaid salary, including regular wages, overlap
shift time, increments and across-the-board adjustments. Benefits shall include
vacation and sick leave credits and additional amounts expended by the employee to
maintain his or her health insurance coverage during the period of improper
suspension or removal.

1. Back pay shall not include items such as overtime pay and holiday
premium pay.

2. The award of back pay shall be reduced by the amount of taxes, social

security payments, dues, pension payments, and any other sums normally
withheld.

3. The award of back pay shall be reduced by the amount of money which
was actually earned or could have been earned during the separation. If



an employee also held other employment at the time of the adverse action,
the earnings from such other employment shall not be deducted from the
back pay. However, if the employee increased his or her work hours at the
other employment during the back pay period, earnings from such
additional hours shall be subtracted from the back pay award.

4. The award of back pay is subject to reduction by any period of delay of the
appeal proceedings caused on behalf of the employee.

5. Funds that must be repaid by the employee shall not be considered when
calculating back pay.

(e) Unless otherwise ordered, an award of back pay, benefits and seniority
shall be calculated from the effective date of the appointing authority's improper
action to the date of the employee's actual reinstatement to the payroll.

(f) When the Board awards back pay and benefits, determination of the actual
amounts shall be settled by the parties whenever possible.

(g) If settlement on an amount cannot be reached, either party may request,
in writing, Board review of the outstanding issue. In a Board review:

1. The appointing authority shall submit information on the salary the
employee was earning at the time of the adverse action, plus increments
and across-the-board adjustments that the employee would have received
during the separation period; and

2. The employee shall submit an affidavit setting forth all income received
during the separation.

4A:2-2.11 Interest

(a) When the Commissioner or Board makes an award of back pay, it may also
award interest in the following situations:

1. When an appointing authority has unreasonably delayed compliance with
an order of the Commissioner or Board; or

2. Where the Board finds sufficient cause based on the particular case.

(b) Where applicable, interest shall be at the annual rate as set forth in New
Jersey court rules, R.4:42-11.

(c) Before interest is applied, an award of back pay shall be reduced in
accordance with N.J.A.C. 4A:2-2.10(d) 2 and 3.



4A:2-2.12 Counsel Fees

(a) The Merit System Board shall award partial or full reasonable counsel
fees incurred in proceedings before it and incurred in major disciplinary proceedings
at the departmental level where an employee has prevailed on all or substantially
all of the primary issues before the Board.

(b) When the Board awards counsel fees, the actual amount shall be settled
by the parties whenever possible.

(c) Subject to the provisions of (d) and (e) below, the following fee ranges shall
apply in determining counsel fees:

1. Associate in a law firm: $100.00 to $150.00 per hour;

2. Partner or equivalent in a law firm with fewer than 15 years of experience
in the practice of law: $150.00 to $175.00 per hour; or

3. Partner or equivalent in a law firm with 15 or more years of experience in
the practice of law, or, notwithstanding the number of years of experience,
with a practice concentrated in employment or labor law: $175.00 to
$200.00 per hour.

(d) If an attorney has signed a specific fee agreement with the employee or
employee's negotiations representative, the attorney shall disclose the agreement to
the appointing authority. The fee ranges set forth in (¢) above may be adjusted if the
attorney has signed such an agreement, provided that the attorney shall not be
entitled to a greater rate than that set forth in the agreement.

(e) A fee amount may also be determined or the fee ranges in (c) above
adjusted based on the circumstances of a particular matter, in which case the
following factors (see the Rules of Professional Conduct of the New Jersey Court
Rules, at RPC 1.5(a)) shall be considered:

1. The time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

2. The fee customarily charged in the locality for similar legal services,
applicable at the time the fee is calculated;

3. The nature and length of the professional relationship with the employee;
and

4. The experience, reputation and ability of the attorney performing the
services.

(f) Counsel fees incurred in matters at the departmental level that do not



reach the Merit System Board on appeal or are incurred in furtherance of appellate
court review shall not be awarded by the Board.

(g) Reasonable out-of-pocket costs shall be awarded, including, but not
limited to, costs associated with expert and subpoena fees and out-of-State travel
expenses. Costs associated with normal office overhead shall not be awarded.

(h) The attorney shall submit an affidavit and any other documentation to the
appointing authority.

(1) If settlement on an amount cannot be reached, either party may request, in
writing, Board review.



